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UNITED STATES TAX COURT
WASHINGTON, DC 20217

FRANKLIN H. ORIENTER & SHARON E. )
ORIENTER, )

)
Petitioner(s), )

)
v. ) Docket No. 20004-13 L.

)
COMMISSIONER OF INTERNAL REVENUE, )

)
Respondent )

)
)
)
)

ORDER and DECISION

Both parties have moved for summary judgment in this collection due
process (CDP) case. We assume the parties know the detailed background of their
case and apply the normal principles for deciding summary-judgment motions.

Background

Frank and Sharon Orienter have both suffered from severe health problems
for more than a decade. Overwhelmed by their failing health and financial
difficulties, they stopped filing tax returns in 2002. After being contacted by the
IRS in 2011, they began working to get back into compliance. They filed their
delinquent returns and cashed out Mr. Orienter's IRA and 401(k) to pay the taxes,
interest, and penalties they owed for tax years 2006-11.

There remained the problem of what to do about the more than $300,000
they still owed the IRS for tax years 2002-05. In June 2012, the Orienters received
a final notice stating that the IRS intended to levy their property to collect their
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2004 liability, but that they had a right to request a hearing with the IRS Appeals
Office (Appeals Office). The Orienters did that and in their request stated that they
were interested in an offer in compromise (OIC) as an alternative to enforced
collection for their 2004 taxes. The Appeals officer assigned to their case asked
that they send him records that showed their financial position and completed the
standard OIC paperwork to show the amount they would pay to settle their
outstanding liabilities.

That's where things got complicated.

The Orienters didn't want to settle just their 2004 tax debt but wanted to
settle their 2002, 2003, and 2005 tax debts as well. But these years weren't part of
the CDP hearing, so they sent all the requested information together with an offer
to settle all these remaining tax debts to the Centralized Offer in Compromise Unit
(COIC) of the IRS instead of to the Appeals Office.¹ While this caused some
initial confusion, it was decided that COIC would investigate the offer and the
Orienters' CDP case would be suspended. In a call with the Appeals Office, the
Orienters' attorney suggested that they might not even need a CDP hearing since
levies are normally stayed while the COIC reviews offers. The Appeals officer
replied that they were welcome to withdraw their CDP request, but that they were
not required to do so. He also pointed out that if the COIC accepted the offer, the
Appeals Office would adopt the acceptance, but if the COIC rejected the offer then
the Orienters' case could return to the Appeals Office, which would then make a
final decision.

The Orienters' original OIC offered $25,000 in full satisfaction of their tax
debt for 2002-05. In their paperwork, they checked the box for "doubt as to
collectibility" -- which means that they were arguing that they had insufficient
assets and income to pay the full amount they owed. They acknowledged that the
IRS's own guidelines suggested that they should be able to pay nearly $200,000,
but they wrote a detailed narrative of their "special circumstances" -- why they
would face a severe economic hardship if they were required to pay so much.
Chief among their reasons was that their only remaining resources were Mr.
Orienter's Social Security benefits, Mrs. Orienter's pension, their home and cars,

¹ There's a disputed fact here: The Orienters claim that they submitted their OIC on October 26,
2012, three days before they received the letter from the Appeals officer on October 29, 2012.
Yet their signatures on the OIC are dated October 30, 2012. This dispute is not material to our
analysis.
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and the equity in a house Mrs. Orienter had inherited from her mother. They also
wrote that they needed those assets (and the income from them) to pay their
foreseeable current and future living expenses and medical expenses.

The COIC didn't look like it would budge. It investigated the OIC and at
first calculated that the Orienters had a reasonable collection potential (RCP) -- an
IRS term for a taxpayer's ability to pay based on the taxpayer's assets, anticipated
future income, and basic living expenses -- ofjust over $200,000. This amount
included the Orienters' equity in their home and the house Mrs. Orienter inherited
as well as twelve months' worth of their disposable income. Because the
Orienters' OIC was less than the RCP, COIC rejected that offer. But it didn't
break off negotiations. In its rejection letter, the COIC stated that it couldn't even
consider an offer of less than $65,860 -- the Orienters' RCP less the value of their
home. This is because the COIC believed the Orienters had demonstrated "special
circumstances."

That wasn't the end of the matter. When a taxpayer has filed a request for a
CDP hearing, the COIC rejection automatically gets sent to the Appeals Office.
And that's just what happened here. The COIC rejection letter sent to the
Orienters noted that "[a] final determination on the offer will be issued by [the
Appeals Office] in conjunction with the CDP case."

Even before the Orienters' file meandered from the COIC to the Appeals
Office, the Orienters' attorney called the Appeals officer who'd suspended his
work on the matter to see where things stood. She asked whether her clients
should submit a written protest in support of their position, and also asked for a
face-to-face conference to discuss the Orienters' "special circumstances." The
Appeals officer replied that once he had reviewed the file he would set up a
telephone conference so they could talk about the appeal.

After he got the file from the COIC, the Appeals officer recalculated the
RCP. He confirmed that it was just over $200,000.2 And like the COIC, he
concluded that the IRS should not accept an offer of only $25,000. He again spoke
with the Orienters' attorney, and said that he didn't see enough in the record to
justify acceptance of an offer -- an amount less than the RCP due to the Orienters'
special circumstances.

2 In his recalculation the Appeals officer actually decreased the RCP by a little over $1,000
because he allowed the Orienters additional living expenses.
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He specifically said that he thought the COIC shouldn't even have suggested
that it would agree to an offer that ignored the equity in the Orienters' house. In
other words, he was unwilling to accept an offer of $65,860 to settle the case
despite the strong suggestion in the COIC's rejection letter that the COIC would
have. The Appeals officer on his reading of the file did not think that denying the
Orienters' offer would create a hardship for them, because even if they were
required to pay the RCP amount, they would still be able to meet their necessary
living expenses.3

This was not what the Orienters expected. Their attorney asked to withdraw
the case from the CDP appeals process and have it returned to the COIC in the
hope that the Orienters could themselves make an offer of $65,860 that the COIC
might still be willing to accept. The Appeals officer replied that their case could
not be returned to COIC and that the Appeals Office was unwilling to accept a
$65,860 offer. The Orienters again asked for a face-to-face meeting and that they
be allowed to submit additional documentation before the Appeals officer made his
final determination. The Appeals officer said he would gladly accept any new
documentation, and offered a face-to-face conference only if the Orienters (who
live near Rochester) were willing to travel to Hempstead, New York. The
Orienters wanted a meeting closer to their home, but the Appeals officer said
budgetary constraints meant that no one from Appeals was riding circuit. There
were more phone conversations between the Orienters' attorney and the Appeals
officer and his manager, but in the end it all proved futile. The Appeals officer
issued a notice of determination sustaining the levy for the 2004 tax year.

The Orienters filed a timely petition. The parties agreed on much, if not all,
of the administrative record and filed cross-motions for summary judgment. They
posit a number of questions:

3 He reasoned that even if he allowed the full amount of out-of-pocket medical expenses claimed
by the Orienters, they would still have monthly net income. He also noted that Mrs. Orienter
was eligible for Social Security benefits but had not yet applied for them.



How do we review the rejection of a multiple-year OIC when
we have jurisdiction over a proposed collection action for only a
single year?

Do the IRS's rules and procedures implementing AJAC -- the
Appeals Judicial Approach and Culture -- limit the authority of the
Appeals Office to make a thoroughgoing (one is tempted to say de
novo) review of the record compiled by the COIC?

Do those new rules and procedures (or any old ones) give the
Orienters a way to accept the COIC's suggested amount of $65,860
after the COIC had rejected the Orienters' initial offer?

Can the Orienters defeat the proposed collection action by
showing that the Appeals Office violated the provisions of the Internal
Revenue Manual (IRM), because I.R.C. § 6330(c)(1) requires the
Appeals officer running the CDP hearing to "obtain verification . . .
that the requirements of any applicable law or administrative
procedure have been met"?

Were the Orienters deprived of the opportunity to submit
additional documentation?

Can the Orienters' attorney appear as a witness in any trial of
this case to offer proof that the administrative record is incomplete?

Were the Orienters entitled to a face-to-face meeting close to
their home?

Discussion

1. Review ofmultiple-year offers



When, as here, the validity of the underlying tax liability is not at issue, we
review the Appeals Office's determinations for abuse of discretion. Sego v.
Commissioner, 114 T.C. 604, 610 (2000); Goza v. Commissioner, 114 T.C. 176,
182 (2000). This means we look to see if the Commissioner's decision was
grounded on an error of law or rested on a clearly erroneous finding of fact, or
whether he applied the correct law to fact findings that weren't clearly erroneous
but ruled in an irrational manner. Indus. Inv'rs v. Commissioner, 93 T.C.M.
(CCH) 1126, 1127 (2007) (citing United States v. Sherburne, 249 F.3d 1121, 1125-
26 (9th Cir. 2001)), aff'd, 353 F. App'x 90 (9th Cir. 2009); see also Cooter & Gell
v. Hartmarx Corp., 496 U.S. 384, 402-03 (1990). We also review only the reasons
given by the IRS in its notice of determination, not new reasons made for the first
time on appeal -- in other words, we follow Chenery. See Jones v. Commissioner,
104 T.C.M. (CCH) 364, 369 (2012); Salahuddin v. Commissioner, 103 T.C.M.
(CCH) 1764, 1768 (2012); Rosenbloom v. Commissioner, 101 T.C.M. (CCH)
1669, 1674 n.17 (2011). See generally SEC v. Chenery Corp., 318 U.S. 80 (1943).

I.R.C. § 6330(d)(1) gives us jurisdiction over a CDP case if there is a valid
notice of determination and a timely petition for review. See Lunsford v.
Commissioner, 117 T.C. 159, 160-61 (2001). Here, the Orienters filed a timely
petition and have a valid notice of determination for 2004. But they are asking us
for relief -- by requesting that the Commissioner accept an offer increased to the
$65,860 amount suggested by the COIC -- from their 2002-05 tax liabilities.

We must first defme the limits of our jurisdiction. And we have good
caselaw, albeit not in a division opinion. These cases tell us that, while we lack
jurisdiction to review the collection of liabilities for years not included in a notice
of determination, we may still evaluate an Appeal Officer's exercise of discretion
in rejecting an OIC that covered some of those years. See Ramdas v.
Commissioner, 105 T.C.M. (CCH) 1629, 1631 n.3 (2013); Tucker v.
Commissioner, 101 T.C.M. (CCH) 1307, 1308 n.2 (2011), aff'd, 676 F.3d 1129
(D.C. Cir. 2012); Sullivan v. Commissioner, 97 T.C.M. (CCH) 1010, 1014-15
(2009). See generally Orum v. Commissioner, 123 T.C. 1 (2004) (reviewing, but
not analyzing, the problem of an OIC that covers income tax liabilities for tax
years that are both within and outside of this Court's jurisdiction), aff'd, 412 F.3d
819 (7th Cir. 2005).

Sullivan has the best analysis of this problem. There, we paid close attention
to the text of the Code:
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The Court has jurisdiction to review proposed collection of
petitioners' income tax liabilities for which a valid notice of
determination was issued; and the matter that it lacks jurisdiction to
review is collection of the other liabilities. This Court is disabled
from halting the IRS's collection of these other liabilities, but it is not
disabled from knowing about them. In determining whether the
rejection of the OICs and the collection of the six years of income tax
is appropriate, this Court is authorized (as the [A]ppeals officer was
required) to consider "any relevant issue relating to . . . the proposed
levy". Sec. 6330(c)(2)(A), (d).

We therefore proceed to evaluate the [A]ppeals officer's exercise of
discretion in rejecting the OICs, taking into account all the liabilities
that were proposed to be compromised, even though we do not have
jurisdiction to review the collection of all those liabilities.

Sullivan, 97 T.C.M. (CCH) at 1015.

We will follow Sullivan here: We have jurisdiction over the collection of
liabilities only for the one year covered by the notice of determination -- 2004 --
but we analyze for abuse of discretion the Appeals Office's rejection of the OIC
for the additional years. If we find that the Appeals Office abused its discretion
when it rejected that OIC, we will find that it abused its discretion in determining
to proceed with collection of the Orienters' 2004 tax liability.

2. Section 6330, the IRM, and AJAC

The Orienters argue that the only question properly before the Appeals
officer was whether they provided enough information to warrant the acceptance of
an offer less than $65,860. They argue that the Appeals officer unjustifiably
looked at more than this question. Their argument has several steps:

I.R.C. § 6330 requires that an Appeals officer obtain
verification that the IRS followed applicable "administrative
procedure;"
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the IRM is one of the main sources of the "administrative
procedure" that the Appeals Office has to make sure the IRS
followed;

the IRM, after the implementation of the AJAC Project,
constrains what the Appeals Office can do on a review of the COIC's
decision; and

the Appeals officer here burst through those constraints.

The Commissioner, in contrast, asserts the Appeals officer followed all IRM
guidelines and the question for the Appeals officer was whether the $25,000 OIC
should be accepted or the levy sustained.

The facts relevant to this issue are not in dispute.

We begin our analysis with the language of the Code. I.R.C. § 6330 lays out
the requirements that must be met before a taxpayer's property can be levied. If a
taxpayer requests a CDP hearing, then an Appeals officer is required to verify "that
the requirements of any applicable law or administrative procedure have been
met,"4 consider the issues raised by the taxpayers, and determine whether the
proposed collection action supports the efficient collection of taxes without being
more intrusive than necessary. I.R.C. § 6330(c) (emphasis added). The parties
here agree that the IRM -- or at least certain provisions of the IRM -- are
"administrative procedures" that must be complied with to satisfy I.R.C.
§ 6330(c)(1).

These motions, therefore, looked like they were at the intersection, or
perhaps one might say at the point of collision, of a couple lines of authority.
There are a great many cases that hold that the IRM, as neither Code nor
regulation, grants no rights to taxpayers. See Ibrahim v. Commissioner, 788 F.3d
834, 842 (8th Cir. 2015), rev 'g 107 T.C.M. (CCH) 1050 (2014); Fargo v.
Commissioner, 447 F.3d 706, 713 (9th Cir. 2006), aff'g 87 T.C.M. (CCH) 815
(2004); In re Fransky, 318 F.3d 536, 544 n.7 (3d Cir. 2003); Carlson v. United
States, 126 F.3d 915, 922 (7th Cir. 1997); Valen Mfg. Co. v. United States, 90 F.3d
1190, 1194 (6th Cir. 1996); Marks v. Commissioner, 947 F.2d 983, 986 n.1 (D.C.

4 In Hoyle v. Commissioner, 131 T.C. 197 (2008), we held that an Appeals officer must verify
compliance with applicable laws and administrative procedures even if not raised by the
taxpayers during the Appeals process. Id. at 202-03.
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Cir. 1991), aff'g 58 T.C.M. (CCH) 485 (1989); Groder v. United States, 816 F.2d
139, 142 (4th Cir. 1987); United States v. Horne, 714 F.2d 206, 207 (1st Cir.
1983); Einhorn v. De Witt, 618 F.2d 347, 350 (5th Cir. 1980); United States v.
Lockyer, 448 F.2d 417, 420-21 (10th Cir. 1971); see also Gerstenbluth v. Credit
Suisse Sec., LLC, 728 F.3d 139, 147 (2d Cir. 2013) ("IRS publications do not
displace controlling statutes, regulations, and case law"). And we ourselves have
approvingly noted that it "is a well-settled principle that the Internal Revenue
Manual does not have the force of law, is not binding on the IRS, and confers no
rights on taxpayers." Thompson v. Commissioner, 140 T.C. 173, 190 n.16 (2013)
(citing McGaughty v. Commissioner, 100 T.C.M. (CCH) 144, 148 (2010)).

There are also a great many cases that follow what's called the Accardi
doctrine -- "the long-settled principle that the rules promulgated by a federal
agency, which regulate the rights and interests of others, are controlling upon the
agency." Montilla v. INS, 926 F.2d 162, 166 (2d Cir. 1991) (citing Columbia
Broad. Sys., Inc. v. United States, 3 16 U.S. 407, 422 ( 1942); see also Leslie v.
Attorney General of U.S., 611 F.3d 171, 173-79 (3d Cir. 2010); Wilson v. Comm 'r
ofSoc. Sec., 378 F.3d 541, 545, 547 (6th Cir. 2004); Martinez Camargo v. LN.S.,
282 F.3d 487, 491 (7th Cir. 2002); United States v. Lee, 274 F.3d 485, 492-93 (8th
Cir. 2001); United States v. Calderon-Medina, 591 F.2d 529, 531 (9th Cir. 1979);
United States v. Griglio, 467 F.2d 572, 576 (1st Cir. 1972); Rosenberg v.
Commissioner, 450 F.2d 529, 532 (10th Cir. 1971), aff'g 29 T.C.M. (CCH) 888
(1970); United States v. Heffner, 420 F.2d 809, 811-12 (4th Cir. 1969); Pactfic
Molasses Co. v. F.T.C., 356 F.2d 386, 389-90 (5th Cir. 1966); Sangamon Valley
Television Corp. v. United States, 269 F.2d 22 1 , 224 (D.C . Cir. 195 9) ; Trout v.
Commissioner, 131 T.C. 239, 260-61 (2008) (Marvel, concurring). See generally
United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260 ( 1954).

The Second Circuit -- to which this case might or might not be appealables _
has also held that this principle is not limited to an agency's regulations: "'[I]t is

5 Before 2015 appellate venue in nonliability collection cases lay in the D.C. Circuit. Byers v.
Commissioner, 740 F.3d 668, 675-77 (D.C. Cir. 2014), affg 103 T.C.M. (CCH) 1168 (2012),
superseded by statute, Consolidated Appropriations Act 2016, Pub. L. No. 114-113, sec. 423, §
7482(b), 129 Stat. 2242, 3123. Congress enacted section 7482(b)(1)(G) in 2015 to
overturn Byers and make CDP cases appealable to the circuit court with
jurisdiction over the state in which an individual taxpayer resided when he filed his
petition -- just like in deficiency cases. Consolidated Appropriations Act 2016,
Pub. L. No. I 14-113, sec. 423, § 7482(b), 129 Stat. 2242, 3123 (codified at I.R.C.
§ 7482(b)(1)(G)); see also I.R.C. § 7482(b). This amendment, however affects
only cases filed after December 18, 2015. See Consolidated Appropriations Act
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incumbent upon agencies to follow their own procedures. This is so even where
the internal procedures are possibly more rigorous than otherwise would be
required,' and even though the procedural requirement has not yet been published
in the federal register." Montilla, 926 F.2d at 167 (quoting Morton v. Ruiz, 415
U.S. 199, 235 (1974)); see also Heffner, 420 F.2d at 811-12.

And the parties here read the "administrative procedures" that an Appeals
officer has to verify were followed very differently. The Orienters understandably
take a broad view: They argue that the Accardi doctrine protects anyone who
benefits from a subregulatory procedure that affects the rights of individuals. In
their view, taxpayers trying to settle their liability to the IRS should be able to
count on IRS employees' following the IRS's own manual.

The Commissioner takes a more nuanced view, and argues instead that

the IRM provisions for purposes of the verification requirement are
those which directly govern the appropriateness of the NFTL [Notice
of Federal Tax Lien] or proposed levy at issue . . . . Verification does
not refer to the procedures that an [Appeals officer] must follow in
conducting the CDP hearing itself. Nevertheless, the [Appeals
officer] should follow the IRM procedures governing how to conduct
the hearing. If the [Appeals officer] failed to follow an IRM provision
governing conduct of the CDP hearing, the issue would be whether
such failure constitutes an abuse of discretion.

2016, Pub. L. No. 114-113, sec. 423(b), 129 Stat. 2242, 3124. The Orienters
petitioned the Tax Court in before then, so Byers would still apply and make this
case presumptively appealable to the D.C. Circuit. But -- section 7482(b)(2), then
as now, allows parties to stipulate in writing to appellate venue, and it has typically
been the policy of the Justice Department to stipulate to appellate venue in the
circuit where the taxpayer resides. See I.R.S. Pub. 2104 at 408 (Jan. 1, 2017). The
Orienters said at oral argument they would very much prefer an appeal to the
Second Circuit. It is unclear what affect the Golsen rule has on the deviation from
the presumptive appellate venue. See CNTInv'rs LLC v. Commissioner, 144 T.C.
161, 182-86 (2015) (noting the potential issue around Golsen if appellate venue
changes from the presumptive appellate venue). See generally Golsen v.
Commissioner, 445 F.2d 985 (10th Cir. 1971), aff'g, 54 T.C. 742 (1970) (requiring
that we follow a Court of Appeals decision which is squarely in point where appeal
from our decision lies to that Court of Appeal).
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This is not an easy issue, and it may be one that's avoidable here if we look
first at whether the Appeals officer here violated the IRM. And this brings us to
the specific question of whether the IRS's new AJAC procedures, which aim to
make Appeals Office review generally more like an appeal than a de novo review,
allow the Appeals officer to do what he did here.

These procedures are set out in the IRM.6 We begin with the IRM section
that discusses how IRS Appeals should review OICs that the COIC has already
investigated. It states that Appeals

in making a final determination on an OIC [should]:

Consider only the assets documented by Collection, unless the taxpayer voluntarily
provides new information to Appeals. Do not investigate to identify and value
additional assets.

Use the values agreed to by the taxpayer and Collection. Do not revise the value of
an asset to an amount higher than determined by Collection, unless the taxpayer
voluntarily provides new information to Appeals.

Correct any RCP errors that are strictly computational.

IRM 8.22.7.10.6.5 (Jul. 18, 2013).

We see no genuine dispute here about whether the Appeals officer violated
these sections of the IRM. He recalculated the Orienters' RCP using only assets
identified by COIC -- the Orienters' own home and the house that Mrs. Orienter
had inherited. He used only the values already determined by the COIC -- the only
adjustment he made to the COIC's calculations was to increase the allowance for
living expenses, which actually decreased the Orienters' RCP.

6 The IRS implemented the Erst phase of the AJAC Project on July 18, 2013. See Memorandum
from Susan L. Latham, IRS Ofñce of Appeals, to Appeals Employees (Control No. AP-08-0713-
03) (July 18, 2013). The Erst phase of the AJAC Project was "effective for all actions taken by
Appeals after issuance, for open cases that have not been submitted to a management ofñeial or
Counsel for ñnal review and approval." Id. Because the Orienters' case was not submitted to
the Appeals manager until July 22, 2013, we will use the IRM as updated by the Erst phase of
AJAC in our analysis of this case.
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But the Orienters also argue that the Appeals officer abused his discretion
because he didn't follow IRM 8.23.4.3(2) (Jul. 18, 2013), which states,
"[g]enerally, Appeals will sustain a rejection only under the same basis for which
the offer was rejected."

Our analysis depends on the meaning of the phrase "same basis."

The Orienters define the issue in dispute as whether their special
circumstances warranted the acceptance of an offer less than $65,860. They assert
that they do not dispute the COIC's finding that they had demonstrated special
circumstances, but do dispute just how much of a discount off their RCP they were
entitled to because of those special circumstances.

We do not construe the issue that narrowly.

Remember that we have jurisdiction here to review only the Appeals
officer's determination to sustain a levy to collect the Orienters' 2004 taxes. By
filing a request for a CDP hearing and then a petition for review in Tax Court, the
Orienters framed the issue as a question ofwhether that proposed levy against
them should be sustained. And by submitting an OIC indicating doubt as to
collectibility with special circumstances they more precisely framed the issue to be
whether their tax liabilities could be satisfied for less than what they currently
owed -- and specifically for the amount of $25,000.

According to the IRM, "[i]fCOIC makes any recommendation other than
acceptance of the offer, Appeals will make the final determination." IRM
8.22.7.10.6.5 (Jul. 18, 2013). Here, COIC recommended rejection the Orienters'
$25,000 offer -- a recommendation other than acceptance of the offer -- so it was
proper for Appeals to make the final determination about that offer. To do so, the
Appeals officer needed to review the entire file, recalculate the RCP using the
assets and values identified by COIC, and determine if the special circumstances
described in the file warranted acceptance of the $25,000 offer.7 Since this is what
he did, we can't find that he "raised new issues" or "reworked an offer" in
violation of the IRM. There's no abuse of discretion in following the IRM.

7 We have held that it is an abuse of discretion for an Appeals officer not to conduct an
independent review of a taxpayer's file and instead ignore relevant documents in the
Commissioner's possession. See Harris v. Commissioner, 92 T.C.M. (CCH) 217, 219 (2006).










